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Learning outcomes 

• Have an overview of Dispute Resolution 
practices in Hong Kong 

• Discuss the civil litigation process 

• Describe the different kinds of Alternative 
Dispute Resolutions 

• Understand the work of the Office of 
Ombudsman  

 



Disputes Resolution 

• Litigation 

• Alternative Dispute Resolutions 

1. Adjudication 

2. Non adjudicatory 



Judicial Requirement 

• Standing to Sue 

– Sufficient “stake” in a matter  

– Legally protected, genuine interest 

– Must have suffered a harm  

– Can sometimes sue on behalf of another person 

– Controversy at issue must be justiciable 

• Real and substantial, not hypothetical or academic 

 



Litigation 

• The legal process of resolving a dispute. The 
formal giving or pronouncing of a judgment or 
decree in a court proceeding; also the judgment 
or decision given.  

• The entry of a decree by a court in a respect to 
the parties in a case.  

• It implies a hearing by a court, after notice, of 
legal evidence on the factual issue involved. The 
equivalent  of a determination.  

• It indicate that the claims of all the parties there 
to have considered and set at rest 



Three types of disputes 

• Disputes between private parties, such as 
individuals or corporations 

• Disputes between private parties and public 
officials 

• Disputes between public officials and public 
bodies 



• The requirement  of full adjudication include notice to 
all interested parties ( all parties with a legal interest in, 
or legal right affected by, the dispute) and an 
opportunity for all parties to present evidence and 
arguments.  

• The adjudicative process is governed by formal rules of 
evidence and procedure. Its objective is to reach a 
reasonable settlement of the controversy at hand.  

• A decision is rendered by an impartial, passive fact 
finder, usually a judge or administrative tribunal. 



Judicial Requirement 

• Judicial Procedures 

– Specifically designated procedural rules, different 
types has it own rules 

– Civil Procedure Rules 

– Practice Directions 

– Criminal Procedure Ordinance Cap 221  

– Procedures differ in criminal and civil cases 

 



Hong Kong Courts 

Court of Final Appeal 

Court of Appeal 

Court of First Instance 

District Court 

Lands  
Tribunal 

Labour 
Tribunal 

Magistrate Small Claims 
Tribunal 

Coroners 
Court 



Civil litigation procedure 

• In civil proceedings, one party - the plaintiff - 
starts a civil action against another party - the 
defendant - in one of three ways.  

As plaintiff, you may: 

• engage a lawyer 

• seek the help of the Legal Aid Department 

• start the action yourself 



Modes of starting a civil action 

• As plaintiff, you can commence a civil action in 
District Court /the Court of First Instance in 
one of the following modes: 

• Writ of summons 

• Originating summons 

 



Writ of summon 

• You can obtain a Writ of Summons (Form No. 1) and the 
accompanying acknowledgement of service (Form No. 14) 
from the High Court Registry.  

• A Writ of Summons must always be used to commence an 
action based on contract, tort, fraud, damages for personal 
injuries or death, damages to property arising out of a 
breach of duty, and generally for all actions likely to 
involve a substantial dispute of facts. 

• If the only claim that you are making is for payment of 
money, a Form 16 (for a liquidated claim, e.g. a debt) or 
Form 16C (for an unliquidated claim, e.g. damages for 
breach of contract or personal injuries) for admission of 
your claim should accompany your writ. 
 



Filing writ of summon 

• As plaintiff, you will set out on Form No. 1 in Chinese or 
English a statement of claim, i.e. a concise statement of 
your claim together with the facts you rely on and the 
relief and remedy you claim. You have to verify the 
statement of claim with a statement of truth in 
accordance with Order 41A of the Rules of the High 
Court. 

• Pay a filing fee at the Accounts Office of the High Court 
upon filing the Writ. After you have paid this fee, 
return the completed forms to the Registry. One copy 
of the form will be returned to you for reference. 

 



Filing writ of summon 

• You must serve the writ, acknowledgement of 
service and Form 16 or 16C (if applicable) on the 
defendant. This can be done by personal service, 
registered mail, or insertion through the letter 
box (or, in the case of a corporation, on the 
registered address). Make sure the defendant's 
address is accurate. In an action for recovery of 
possession of land / property, you must also post 
up a copy of the writ at the entrance of the 
premises in question. 

 



Filing acknowledge of summon by the 
defendant 

• When the defendant is served with the writ (Form No. 1) 
and the acknowledgement of service (Form No. 14), he or 
she must fill in Form No. 14 to indicate if he or she wishes 
to defend the action and file it with the Registry within 14 
days after service of the Writ (including the day of service). 

• For the purpose of calculating the period of 14 days for 
filing acknowledgement of service by an individual 
defendant, a Writ served on the defendant personally is 
treated as having been served on the day it was delivered 
to him and a Writ served by post or by insertion through 
the defendant's letter box is treated as having been served 
on the seventh day after the date of posting or insertion. 
 



Filing or serving a defence by the 
defendant 

• Any defence must be filed with the court and 
served on you within 28 days after the time 
limit for acknowledgement of service expires. 
The defence must explain why the defendant 
is disputing your claim and may include a 
counterclaim against you. 

• The defence must be verified by a statement 
of truth in accordance with Order 41A of 
the Rules of the High Court. 

 



Discovery of documents 

• The pleadings stage will then be complete. 

• Next comes “discovery”, when each side must 
disclose to the other the documents he 
possesses that relate to the case.  

• After disclosing the documents in the form of 
a list (Forms No. 26 and 27), both sides must 
allow the other side to inspect the actual 
documents 

 

 



Tabling questionnaire 

• Each party shall file and serve a timetabling 
questionnaire within 28 days after the 
pleadings stage is complete. You should try to 
agree with the other party (parties) on what 
directions to seek to prepare a case for trial. 



Mediation certificate 

• In proceedings where all the parties are legally 
represented, solicitors acting respectively for the 
parties shall file in Court a Mediation Certificate 
at the same time as the time tabling 
questionnaire filed under Order 25, rule 1  

• The Mediation Certificate shall contain the 
information required and be in the form as 
per Appendix B, with modifications if necessary, 
and signed by the solicitors and the party they 
represent.  

 



• The rising popularity of ADR can be explained by the 
increasing caseload of traditional courts, the 
perception that ADR imposes fewer costs than 
litigation, a preference for confidentiality, and the 
desire of some parties to have greater control over the 
selection of the individual or individuals who will 
decide their dispute.  

 

• Some of the senior judiciary in certain jurisdictions (of 
which England and Wales is one) are strongly in favour 
of this (ADR) use of mediation to settle disputes. 

 



• ADR traditions vary somewhat by country and culture. 
There are significant common elements which justify a 
main topic, and each country or region's difference 
should be delegated to sub-pages. 

• ADR is of two historic types. First, methods for 
resolving disputes outside of the official judicial 
mechanisms. Second, informal methods attached to or 
pendant to official judicial mechanisms.  

• There are in addition free-standing and or independent 
methods, such as mediation programs and ombuds 
offices within organizations. The methods are similar, 
whether or not they are pendant, and generally use 
similar tool or skill sets, which are basically sub-sets of 
the skills of negotiation. 
 



Definition 

• There is no one accepted definition of 
Alternative Dispute Resolution (ADR).  

• Usually it refers to all dispute resolution 
methods other than litigation  in a non 
confrontational way and includes even non-
adjudicative dispute resolution methods such 
as mediation, mini trials or expert 
determination 



Why ADR 

• “Discourage litigation, persuade your neighbours 
to compromise whenever you can. Point out to 
them how the nominal winner is often a loser in 
fees, expenses  and cost of time “  

Abraham Lincoln 

• Thus, ADR procedures were born out of 
dissatisfaction with the time and cost of 
traditional litigation, which often ruined 
commercial relationships. 

 



General Features of ADR 

• Support for the development of guiding principles and values 
 
• Commonly identified values included confidentiality; party self-

determination; neutrality; balancing power; ensuring fairness of 
process; achieving settlement and maintaining the reputation of the 
resolution facilitator 

 
• Pervaded by faith in a rational approach to problem solving 

generally. This rational approach must be flexible enough however, 
to factor into the resolution process, vast dimensions of human 
psychology and the entire spectrum of human emotions that can be 
engaged by civil law disputes 

 
• ADR requires the facilitation of a third party neutral. These include 

arbitrators, mediators and negotiators.  



Different types of ADR 

• Arbitration 

• Mediation 

• Med-Arb 

• Negotiation 

• Conciliation 

• Expert determination 

(these mechanisms are NOT mutually exclusive) 

 

 



Arbitration 

 

• Governed by Cap 609 Arbitration Ordinance 

• It is a kind of adjudication process 

• Most of the time “ document only” process 

• Usually inquisitorial process 



Arbitration 

• A form of alternative dispute resolution (ADR), is a way 
to resolve disputes outside the courts.  

• The dispute will be decided by one or more persons 
(the "arbitrators“ or "arbitral tribunal"), whose decision 
the parties to the dispute have agreed, or legislation 
has decreed, will be final and binding and then renders 
the "arbitration award".  

• An arbitration award is legally binding on both sides 
and enforceable in the courts. 

• There are limited rights of review and appeal of 
arbitration awards.  

 



Arbitration 

• Arbitration is often used for the resolution 
of commercial disputes, particularly in the context 
of international commercial transactions.  

• In certain countries such as the United States, 
arbitration is also frequently employed in consumer 
and employment matters, where arbitration may be 
mandated by the terms of employment or commercial 
contracts and may include a waiver of the right to bring 
a class action claim.  

• Mandatory consumer and employment arbitration 
should be distinguished from consensual arbitration, 
particularly commercial arbitration. 
 



Arbitration 

• Arbitration can be either voluntary or mandatory (although 
mandatory arbitration can only come from a statute or from a 
contract that is voluntarily entered into, in which the parties agree 
to hold all existing or future disputes to arbitration, without 
necessarily knowing, specifically, what disputes will ever occur) and 
can be either binding or non-binding.  

 
• Non-binding arbitration is similar to mediation in that a decision 

cannot be imposed on the parties. However, the principal 
distinction is that whereas a mediator will try to help the parties 
find a middle ground on which to compromise, the (non-binding) 
arbitrator remains totally removed from the settlement process and 
will only give a determination of liability and, if appropriate, an 
indication of the quantum of damages payable. By one definition 
arbitration is binding and non-binding arbitration is therefore 
technically not arbitration. 
 



Arbitration 

• Arbitration agreement ” is an agreement by 
the parties to submit to arbitration all or 
certain disputes which have arisen or which 
may arise between them in respect of a 
defined legal relationship, whether 
contractual or not.  

• An arbitration agreement may be in the form 
of an arbitration clause in a contract or in the 
form of a separate agreement. 



Arbitration agreement 

• The following model clause may be adopted by the 
parties to a contract who wish to refer any future 
disputes to arbitration in accordance with these Rules : 

• Any disputes, controversy, difference or claim arising 
out of or relating to this contract, including the 
existence, validity, interpretation, performance, breach 
of termination thereof or any dispute regarding non 
contractual obligations arising out of or relating to it 
shall be referred to and finally resolved by arbitration 
administered by Hong Kong International Arbitration 
Centre (HHIAC) under the HKIAC Administered 
Arbitration Rules in force when the Notice of 
Arbitration is submitted.  



Arbitration Agreement 

• The law of this arbitration clause shall 
be…(Hong Kong law) 

• The seat of arbitration shall be …(Hong Kong) 

• The number of arbitrators shall be …(1-3). The 
arbitration proceedings shall be conducted 
in …. ( insert language) 



Arbitration – (dis)advantages 
• Reasons for arbitration – advantages and disadvantages 

• Flexibility of procedure  vs uncertainty 

• Parties can choose seat, number of arbitrators, language, division of costs 

• Confidentiality (no public character of procedure) 

• Higher costs for a single instance  (arbitratrors to be paid) vs Single instance, in 
principle no appeal, usually quicker (not always) 

• In jurisdictions with class actions: avoid class actions 

• Arbitrators usually more specialised than judges in the type of dispute 

• Internationally easier to obtain recognition and enforcement than for foreign 
judgments (success of NY Convention) 

• Not every type of relief can be granted by arbitrators 

• Not automatically enforceable 

• Difficult to oblige third parties to join (but if linked contracts also provide for 
arbitration, arbitration may be easier) and no injunctions against third parties (eg 
to produce documents) 

 

 

 



Arbitration Advantages (generally) 

 

• Faster than litigation 
 
• Cheaper than litigation 
 
• Private & confidential 
 
• Single proceeding 
 
• Arbitrator expertise 
 
• Parties can define the issues for determination 
 
• Likelier to preserve business relationship 
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Arbitration Disadvantages (generally)  

 
• Less discovery  
• Rules of  evidence not followed 
• Generally not reviewable 
• Not necessarily cheaper than litigation 
• Requires cooperation between parties 
• Cannot coerce cooperation of third parties 
• Sets no precedent 
• Split-the-baby tendency may repel “total victory” seekers   
• Lacks message-sending/public-spectacle value   
 
 Or are these actually advantages? 
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Arbitration – (dis)advantages 
• Reasons for arbitration – advantages and disadvantages 

• Flexibility of procedure >< uncertainty 

• Parties can choose seat, number of arbitrators, language, division of costs 

• Confidentiality (no public character of procedure) 

• Higher costs for a single instance  (arbitratrors to be paid) >< Single instance, in 
principle no appeal, usually quicker (not always) 

• In jurisdictions with class actions: avoid class actions 

• Arbitrators usually more specialised than judges in the type of dispute 

• Internationally easier to obtain recognition and enforcement than for foreign 
judgments (success of NY Convention, infra) 

• Not every type of relief can be granted by arbitrators 

• Not automatically enforceable 

• Difficult to oblige third parties to join (but if linked contracts also provide for 
arbitration, arbitration may be easier) and no injunctions against third parties (eg 
to produce documents) 

 

 

 



Arbitration basics 

• Arbitration occurs only by agreement, usually before dispute 
arises 

• Mature parties may agree to additional terms after dispute 
arises  

• Lex arbitri: Law of the venue country governs procedure, e.g., 
appointment & challenge of arbitrators, available remedies 

• Court involvement is minimal: 
– At the start, to enforce agreement  
– In unusual circumstances, to issue interim relief 
– At the end, to confirm award 

• Decision is called “award” 
• International arbitration relies on international conventions 

for its enforceability   
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Arbitration 

• Mainly in the commercial world 

• Usually international trade issues 

• Construction industry 

• Minimal in healthcare, example in US hospital 



Mediation 

• As from 2 April 2009, under the Civil Justice 
reform, mediation was introduced as a 
voluntary resolution process. The aim is to 
encourage settlement and to achieve cost 
effectiveness 

• The Court may now stay the Court 
proceedings to enable the parties to explore 
alternative dispute resolution ADR, Mediation 
is the recommended ADR by the Court  



• Mediation is not mandatory but the Court 
could make adverse costs order where a party 
unreasonably fails to engage in mediation 

• Mediation is a flexible process conducted 
confidentially in which a neutral person ( the 
mediator) assist the parties in working 
towards a negotiated agreement of a dispute 
or difference, with the parties in ultimate 
control of the decision to settle the terms of 
resolution. 



Mediation 

• Laws of Hong Kong  

• Chapter 620 Mediation Ordinance 

• 11 sections + Schedule 1 

• Enacted  in June 2012 

• Effective 1 January 2013 



Mediation 

• As used in law, is a form of alternative dispute 
resolution (ADR), a way of resolving disputes 
between two or more parties with concrete 
effects. 

• Typically, a third party, the mediator, assists the 
parties to negotiate a settlement. Disputants may 
mediate disputes in a variety of domains, such as 
commercial, legal, diplomatic, workplace, 
community and family matters 



Mediation 

• The term "mediation" broadly refers to any 
instance in which a third party helps others reach 
agreement.  

• More specifically, mediation has a structure, 
timetable and dynamics that "ordinary" 
negotiation lacks.  

• The process is private and confidential, possibly 
enforced by law. Participation is typically 
voluntary.  

• The mediator acts as a neutral third party and 
facilitates rather than directs the process. 



Advantages 

• Mediation often improves understanding 
between the parties in an ongoing 
relationship.   

• Compared with going to court, mediation is: 
less expensive,  quicker, more informal and  
less stressful  

•  Mediation is voluntary.  

• The parties and the mediator have the right to 
withdraw at any time, although this is rare. 



Benefits 

• Cost—While a mediator may charge a fee 
comparable to that of a lawyer, the mediation 
process generally takes much less time than 
moving a case through standard legal channels 

  

• Less Time - While a case in the hands of a 
lawyer or a court may take months or years to 
resolve, mediation usually achieves a 
resolution in a matter of hours. 



Benefits 

• Confidentiality—While court hearings are public, mediation 
remains strictly confidential. No one but the parties to the 
dispute and the mediator(s) know what happened.  

• Control—Mediation increases the control the parties have 
over the resolution. In a court case, the parties obtain a 
resolution, but control resides with the judge or jury. 

• Compliance—Because the result is attained by the parties 
working together and is mutually agreeable, compliance 
with the mediated agreement is usually high. This further 
reduces costs, because the parties do not have to employ 
an attorney to force compliance with the agreement. The 
mediated agreement is, however, fully enforceable in a 
court of law 



Benefits 

• Mutuality—Parties to a mediation are typically ready 
to work mutually toward a resolution. In most 
circumstances the mere fact that parties are willing to 
mediate means that they are ready to "move" their 
position.  

• Support—Mediators are trained in working with 
difficult situations. The mediator acts as a neutral 
facilitator and guides the parties through the process. 
The mediator helps the parties think "outside of the 
box" for possible solutions to the dispute, broadening 
the range of possible solutions.  



Types of Disputes  

Mediation is suitable for resolving a wide range of 
disputes including:   

• Business and commercial  

• Partnership  

• Family  

• Medical   

• Workplace   

• Personal injury   

• Industrial and construction. 



What happens in Mediation 

• Mediation is a flexible process that can be 
adapted to suit the parties and the 
circumstances.   

• Mediation is purely facilitative: the mediator 
has no advisory role. Instead, a mediator helps 
parties to develop a shared understanding of 
the conflict and to work toward building a 
practical and lasting resolution. 



Who is the mediator 

• A mediator is a neutral third person who encourages 
those in the dispute to talk to each other about the 
issues.  

• The mediator is not an advice-giver or decision-maker. 
The parties examine the real problems, large or small. 
They then create and agree upon an outcome that 
meets their needs and addresses their concerns. 

• Mediators use various techniques to open, or improve, 
dialogue and empathy between disputants, aiming to 
help the parties reach an agreement.  



Criteria of a mediator 

• Personal attributes—patience, empathy, intelligence, 
optimism and flexibility 

• Qualifications—knowledge of the theory and practice 
of conflict, negotiation and mediation, mediations skills. 

  
• Experience— mediation experience, experience in the 

substantive area of dispute and personal life 
experience , Training, Professional background, 
Certification and self value  

• Suitability of the mediation model  
• Conflicts of interest 
• Cost/fee  



Duties of mediator 

• Serves as a neutral facilitator 

• Assist in the generation or clarifications of 
options 

• Identifies areas of mutual interest 

• Summaries, restates and priorities issues 

• Evaluates options and possible consequences 

• Enforce the ground rules 



The mediator will help you 

• Work out what you want to happen  

• Find your own solutions to the situation 

• Prepare what you want to say  

• Get your point across in a constructive way  

• Be listened to without interruption  

• Put together an agreement of what you want 
to change  



Mediator will NOT 

• Tell you what to do   

• Take sides  

• Judge you  

• Force you to do anything 



Counsellor vs Mediator 

•  A counsellor generally uses therapeutic techniques. 
Some—such as a particular line of questioning—may be 
useful in mediation.  

• But the role of the counsellor differs from the role of the 
mediator.  

• The list below is not exhaustive but it gives an indication of 
important distinctions:   

• A mediator aims for clear agreement between the 
participants as to how they will deal with specific issues.  

• A counsellor is more concerned with the parties gaining a 
better self- understanding of their individual behaviour 



Counsellor vs Mediator 

• A mediator, while acknowledging a person’s feelings, does not 
explore them in any depth  

• A counsellor is fundamentally concerned about how people feel 
about a range of relevant experiences   

• A mediator focuses upon participants' future goals rather than a 
detailed analysis of past events  

• A counsellor may find it necessary to explore the past in detail to 
expose the origins and patterns of beliefs and behaviour   

• A mediator controls the process but does not overtly try to 
influence the participants or the actual outcome  

• A counsellor often takes an intentional role in the process, seeking 
to influence the parties to move in a particular direction or consider 
specific issues  



Counsellor vs Mediator 

• A mediator relies on all parties being present to negotiate, usually 
face-to-face.  

• A counsellor does not necessarily see all parties at the same time 
  

• A mediator is required to be neutral.  
• A counsellor may play a more supportive role, where appropriate 

  
• Mediation requires both parties to be willing to negotiate. 
• Counselling may work with one party even if the other is not ready 

or willing to participate  
• Mediation is a structured process that typically completes in one or 

a few sessions.  
• Counselling tends to be ongoing, depending upon participants' 

needs and progress 



Mediation Process 

• Mediation is a voluntary process in which the 
mediator facilitates the disputing parties.  

• Mediation can be conducted in any setting 
where the disputants can be accommodated. 

• Mediation gives the parties the opportunity to 
discuss the issues.   

• The mediator helps the parties to agree on a 
mutually acceptable resolution  

• Mediation must be strictly confidential 



Mediation model 

• Introduction   

• Problem Determination  

• Summarization   

• Issue Identification   

• Generation and Evaluation of alternatives  

• Selection of appropriate alternatives  

• Conclusion  



Mediation Process 

•  Introduction: This is the first formal contact 
between the parties and the mediator. The 
mediator should identify the parties, define 
mediation, explain the mediation process and 
establish ground rules.  

• Problem Determination: The mediator asks 
each party to relate his/her side of the story. 
During this stage there is a flow of information 
from the parties to the mediator.  



Mediation Process 

• Summarization: After each party has 
completed their stories, the mediator uses 
non-judgmental and neutral words to 
summarize. The summary must be an accurate 
statement of each party’s story.  

• Issue Identification: The mediator then assist 
the parties in identifying those issues that 
need to be mediated if the dispute is going to 
be resolved. 



Mediation Process 

• Generation and Evaluation of Alternatives: During this 
stages, the parties propose alternatives for resolving 
the dispute. These alternatives will be discussed in an 
effort to effect a resolution of the problem.  

• Selection of Appropriate Alternatives: The parties 
agree on which alternatives will resolve the dispute. 
(Choose the best solution.)  Note: Both parties 
should agree on the solution, it should be a win – win 
situation.  

• Conclusion: The Mediation should conclude with a 
final re-statement and clarification of the terms of the 
resolution by the mediator 
 



Negotiation 

• Basic dispute resolution process 

• Most commonly adopted in practice and 
business world 

• Settled by mutually accepted compromise 
between the parties 



Negotiation 

• Effective approach to negotiate: 

• Generate options as many as possible 

• Separating people from problem 

• Insisting on objective criteria 

• Focusing on interest not positions 



Negotiation 

• An agreement to negotiate is not enforceable in law, 
but a “ lock out agreement”, an agreement not to 
negotiate with any other parties while negotiation are 
continuing with one specific party , could be 
enforceable  

• Watford & others v Miles & Ano [1999] 1 All ER ( Comm) 
303, (2000) 2 TCLR 35QBD 

• Despite it is reluctant to impose a duty of good faith on 
negotiating parties unless a specific fiduciary 
relationship exists, however the party must not give 
any misrepresentation during negotiation 



Negotiation  

• In Watford v Miles, the House of Lords said : 

• The concept of a duty to carry out negotiation 
in good faith is inherently repugnant to the 
adversarial positions of the parties when 
involved in a negotiations. Each party to 
negotiation is entitled to pursue his (or 
her)own interests, so long as he avoids making 
misrepresentation 



Expert Determination 

• A binding, inquisitional process offering 
effective means to resolve Technical or 
Engineering disputes between contracting 
parties by a jointly appointed expert. 

• Usually, it only involved in limited scope of a 
certain technical issue which require certain 
area of expertise. 

 

 

 



Reason for Expert Determination 

• Experts to resolve complicated technical or 
engineering issues 

• Save costs and time for the adjudicating 
tribunal to understand the issues of dispute 

• Ensure relevant complicated technical or 
engineering issues identified, understood and 
adjudicated correctly by the expert 

 

 



Characteristics of  
Expert Determination 

• The jurisdiction and power of an expert is contractual 
and enforcement of the determination is by enforcing 
the contract 

• The clause “The expert must act as an expert and not 
as a judge” means that the expert must not attempt to 
arbitrate the dispute, but must make a determination 
after making investigations and taking into account 
relevant evidence and materials 

• An expert may address issues which are not necessarily 
in dispute, i.e. determination of valuation of a property 

 



• An expert may address any issues which he 
considers relevant to the resolution of the 
dispute which is different from the role of an 
arbitrator 

• An expert is often asked to determine future 
rights (such as rental on a lease to be renewed) 
as opposed to accrued rights 

• An expert is required to give his findings using 
his personal expertise and experience 

 



Enforcement of Expert determination 

Error of law 

• According to Nikko Hotel (UK) Ltd. v. MEPC plc 
(1991) 28 EG 86 at 100 where parties agreed 
the expert determination is final and 
conclusive, the decision will not be open to 
review or treatment by the courts on the 
ground that the decision was erroneous in law, 
unless it can be shown that the expert did not 
perform the task assigned to him. 



Error of facts 

• According to Campbell v. Edwards [1976] 1 WLR 
403, [1976] 1 ALL ER 785, [1976] 1 Lloyd’s Rep 
522, [1975] 119 SJ 845, CA in the absence of 
express provision to the contrary, the parties to 
an expert determination are regarded as agreeing 
to be bound by the determination even if it is 
based on an error of fact.  The parties are said to 
accept the risk that the expert will be 
incompetent or “muddleheaded.”   

 



Error of facts 

• Further, according to Mayers (Edward) v. 
Diugash (Brian) [1994] 1 HKLR 442, it has been 
confirmed that an expert determination can 
only be challenged in the most exceptional 
circumstances, such as where the expert 
answers the wrong question.  

 



Problem with expert determination 

• The determination is not backed by any 
legislation or international convention. 

• Expert investigation process may be not be 
conducted properly and may have no control 

• Unlike arbitration, investigation process is not 
backed by any legislation, i.e., compelling 
discovery 

• Difficult to appeal 
• Enforcement of determination is by enforcing 

contractual right which may be subject to set-off 
and counterclaim 
 

 

 

 



Med-arb 

• Med-arb is a two-stage process 

• Firstly, the parties attempt to settle their 
dispute amicably in mediation 

• If the dispute cannot be settled in the 
mediation then the parties move on to 
arbitrate 

• The essential is that the mediator in the first 
stage becomes the arbitrator for the final and 
binding stage. 

 

 



Strength of Med-arb 

• Cost and time saving since the two stages 

are handled by the same person who acts as 

both the mediator as well as the arbitrator. 

 



Weakness of Med-arb 

• Parties would not reveal their true position 

during mediation and little chance to reach 

settlement 



Conciliation 

• Sometimes, the term conciliation and 
mediation are used interchangeably, but some 
commentator considered that 

• A conciliator is usually a third party 
experienced in the field in which the dispute 
has arisen and whose task is to bring the 
parties together by exposing any 
misunderstandings of the facts or law giving 
rise to the dispute 

 

 



Conciliation  

• “Conciliation is a procedure similar to mediation 
in form but involves a degree of persuasion on 
the conciliator’s part.  Whereas the mediator 
must retain neutrality and never express its own 
opinion on the respective merits of the parties’ 
cases, a conciliator is required to gauge the 
respective merits of the parties’ cases and advise 
them accordingly.” 

• K.Pickavance, Delay and Disruption in 
Construction Contracts, 3rd Ed., LLP, 2005  

 



Ombudsman 

• The Office of The Ombudsman was established in 
1989 by The Ombudsman Ordinance ("the 
Ordinance"), Cap 397 of the Laws of Hong Kong, 
as the city's independent watchdog of public 
administration. 

• The Ombudsman has powers to: investigate 
complaints from aggrieved persons about 
maladministration by the Government 
departments/agencies and public bodies listed in 
Part I of Schedule 1 to the Ordinance; 

 



Ombudsman 

• Investigate complaints against Government 
departments/agencies for non-compliance 
with the Code on Access to Information, 
including for the organizations listed in Part II 
of Schedule 1 

• Initiate direct investigation, of his volition, into 
issues of potentially wide public interest and 
concern 

 



Scope of service 

Maladministration" means inefficient, bad or improper administration. 
It may take many forms, which include: 

• Abuse of power 
• Delay/inaction 
• Disparity in treatment, unfairness 
• Error, wrong advice/decision 
• Failure to follow procedures 
• Faulty procedures 
• Ineffective control 
• Lack of response/reply to complainant/enquirer 
• Negligence, omissions 
• Selective enforcement 
• Staff attitude 

 



Not Accepted cases 

The actions stated in Schedule 2 of the Ordinance are not subject to 
The Ombudsman's investigation: 

• Security, defence or international relations 
• Legal proceedings or prosecution decisions 
• Exercise of powers to pardon criminals 
• Contractual or other commercial transactions 
• Personnel matters 
• Grant of honours, awards or privileges by Government 
• Actions by the Chief Executive personally 
• Imposition of variation of conditions of land grant 
• Actions in relation to Hong Kong Codes on Takeovers and Mergers 

and Share Repurchases 
• Crime prevention and investigation actions by Hong Kong Police 

Force or Independent Commission Against Corruption 
 



Not accepted cases 

Section 10(1) of the Ordinance also prescribes other circumstances 
under which The Ombudsman shall not conduct an investigation: 

 
• Complainant having knowledge of subject of complaint for more 

than two years 
• Complaint made anonymously 
• Complainant not identifiable or traceable 
• Complaint not made by person aggrieved or suitable representative 
• Subject of complaint and complainant having no connection with 

Hong Kong 
• Statutory right of appeal or remedy by way of legal proceedings 

(except judicial review) being available to complainant 
 



Not accepted cases 

Nevertheless, in the circumstances stated in section 
10(2) of the Ordinance, The Ombudsman has 
discretion whether or not to conduct, or 
discontinue, an investigation: 

• Investigation of similar complaints before 
revealed no maladministration 

• Subject of complaint is trivial 
• Complaint is frivolous or vexations or is not made 

in good faith 
• Investigation is, for any other reason, 

unnecessary 
 



Under the Ordinance, The Ombudsman has a 
wide range of investigative powers: 

• conducting inquiries,  

• obtaining information and documents 

• summoning witnesses and  

• inspecting premises of organisations under 
complaint. 

 



• While The Ombudsman's investigation shall not affect 
any action taken by the organisation under complaint 
or the organisation's power to take further action with 
respect to any decision which is subject to the 
investigation, The Ombudsman may report his findings 
and make recommendations for redress or 
improvement to the organisation. 

• Heads of organisations have a duty to report at regular 
intervals their progress of implementation of The 
Ombudsman's recommendations. The office will 
monitor and keep track by correspondence. 

 



Complaint handling procedure 

• The Assessment Team screens all incoming complaints to 
examine whether they come within the statutory purview 
of The Ombudsman, and whether they have a prima 
facie case to warrant investigation.  

• Cases "screened in" go to the Investigation Divisions for 
inquiry, resolution by mediation or full investigation. For 
cases "screened out", the office will notify the 
complainants of the reasons for not pursuing their cases. 

• In conclusion of an inquiry or investigation, the office will 
present in writing on the  findings to the complainant. For 
cases resolved by mediation, the office will confirm in 
writing the settlement agreement between the two parties. 
 



Complaint handling procedure 

• If The Ombudsman notices some administrative 
faults on the part of departments/organisations 
after investigating the complaint, she may make 
recommendations for improvement, such as 
urging the departments or organisations to 
review a decision, streamline a faulty procedure 
or adopt other remedial measures. 

• All complaints will be treated in the strictest 
confidence. 

 



Complaint Handling Methods 

• Inquiry is the procedure the office use to handle general 
complaint cases, with the aim to resolve complaints more 
speedily. The office ask the organisation under complaint to 
respond and, if it is  fit, to the complainant in parallel. 

 
• The office will examine such response, the complainant’s 

view on it where applicable, together with any other 
relevant information or evidence collected.  

 
• In conclusion, present the  findings to the complainant. 

Where deeper and fuller probing is needed before the case 
can be concluded, the office will start a full investigation. 



Complaint Handling Methods 

• For cases involving only minor or no maladministration, 
mediation will be used.  

• This is a voluntary process carried out where the 
complainant and the organisation under complaint 
agree to discuss the complaint at a meeting or through 
the telephone, and to explore mutually acceptable 
solutions. 

• Investigation officers from this Office act as impartial 
facilitators for the parties to reach an agreement. If 
mediation fails to resolve the matter, the office will 
start an inquiry or a full investigation afresh. 



Complaint Handling Methods 

• For complex cases which appear to involve issues of 
principle, serious maladministration, systemic flaws or 
simply require deeper and fuller probing, the office will 
conduct a full investigation. 

• A full investigation is an in-depth inquiry. Apart from 
examining documents, the office may summon witnesses 
and conduct site inspections. Where necessary, the office 
will consult their Advisers.  

• Upon conclusion of a case, the office will inform the 
complainant of the results of the investigation. If 
deficiencies are found, the office will make 
recommendations to the department or organisation 
concerned for improvement or remedy. 



Direct investigation power 

• Section 7(1)(a)(ii) of The Ombudsman Ordinance 
empowers The Ombudsman to initiate 
investigations of his own volition even no 
complaint has been received if he considers that 
any person may have sustained injustice in 
consequence of maladministration of an 
organisation under his purview. Such 
investigations are called direct investigations. 

• Direct Investigation is a proactive approach to 
problems of public interest and concern. 

 



Direct investigation power 

 It aims at: 
1. following through matters with systemic or widespread 

deficiencies which investigation of a specific complaint may not 
resolve 

2. nipping problems in the bud 
3. resolving repeated complaints by addressing the fundamental 

problems which may not be the subject of any complaint but 
which may be the underlying reasons for deficiencies 

4. The procedures for direct investigations are akin to those for 
investigation into individual complaints. 

• Before deciding whether or not to launch a direct investigation 
against an organisation, the office may conduct a preliminary 
inquiry. If the inquiry points to the need for further study, the office 
will formally notify the head of the organisation and initiate a direct 
investigation. 
 



References 

• http://www.crs.org.au/html/what_is_mediation.
html 

• http://adr.findlaw.com/mediation/what-is- 
mediation-.html 

• http://www.wipo.int/amc/en/mediation/what- 
mediation.html 

• http://www.canlaw.com/mediator/whatismediati
on.html 

• http://www.ombudsman.hk 
• http://www.judiciary.gov.hk 

 

http://adr.findlaw.com/mediation/what-is- mediation-.html
http://adr.findlaw.com/mediation/what-is- mediation-.html
http://adr.findlaw.com/mediation/what-is- mediation-.html
http://adr.findlaw.com/mediation/what-is- mediation-.html
http://adr.findlaw.com/mediation/what-is- mediation-.html
http://adr.findlaw.com/mediation/what-is- mediation-.html
http://adr.findlaw.com/mediation/what-is- mediation-.html
http://adr.findlaw.com/mediation/what-is- mediation-.html
http://www.wipo.int/amc/en/mediation/what- mediation.html
http://www.wipo.int/amc/en/mediation/what- mediation.html
http://www.wipo.int/amc/en/mediation/what- mediation.html
http://www.wipo.int/amc/en/mediation/what- mediation.html
http://www.canlaw.com/mediator/whatismediation.html
http://www.canlaw.com/mediator/whatismediation.html
http://www.ombudsman.hk/
http://www.judiciary.gov.hk/


THANK YOU 

Q & A 


