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Learning Outcomes 

• Describe how Mediation and Apology 
Ordinance were developed 

• Have an overview of the historical factors 
affecting the development 

• Understand the essence of each ordinance 

• Recognize the legal implication to daily 
practice 
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Sources of Laws in the HKSAR 

• The Basic law 

• National laws listed in, or added to Annex III 
Basic Law 

• The laws previously in force (before 1.7.1997) 

• Laws enacted by the legislatures of the HKSAR 
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   香 港 法 制 的 根 源  

人 大 常 委 會 
2 

列於《基本法》附件三的全國性法律 

 《 基 本 法 》 3 

香 港 根 本 法 例 

香 港 附 屬 法 例 

案例 (包 括 普 通 法 及 衝 平 法)  4 

中 國 傳 統 俗 例 或 習 慣 法 4 

註：   1.  按法例的地位由高至低排列。 

       2.  一九九七年前為《英國國會法例》。 

       3.  一九九七年前為《英皇制誥》及《皇室訓令》。 

       4.  此乃司法機構所產生的法例。這類法例以法庭判案時所列出的理由及所作的結論 

           為基礎，適用於其後相類似的案件。 
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• Chapter 620 Mediation Ordinance 

• Effective on 1 Jan 2013 

 

• Chapter 631 Apology Ordinance 

• Effective on 1 Dec 2017 
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Mediation in Hong Kong 

• Since 1980s, mediation has taken root in Hong 
Kong, mainly related to settle: 

• Family / divorce issues  

• Lands  sales 

• Construction disputes 
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Three driving Forces in Promoting Mediation  
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Government 

Judiciary Stakeholders 



Three Driving Forces of Promoting  Mediation 
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Government 

Judiciary Stakeholders 



Judiciary 

1. Civil Justice Reform 

2. Practice Direction 31 
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Civil Justice Reform 

• The Civil Justice Reform (“CJR”) applies to civil 
proceedings of the High Court and the District 
Court, except for specialist lists to which the 
application of the new rules will be 
determined by the Judges concerned.  

• Some of the new rules and procedures also 
apply to the Lands Tribunal and the Family 
Court with necessary modifications 
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Civil Justice Reform CJR 

Background 

• In February 2000, a Working Party was 
formed by  the former Chief Justice Li. 

• The Working Party aimed at reviewing the civil 
rules and procedures and  recommending 
changes with a view to ensuring and 
improving access to  justice at reasonable cost 
and speed. 

• The Recommendations were accepted in 
March 2004. 
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Civil Justice Reform 

• CJR has come into effect on 2      April  2 0 0  9. 

• CJR applies to all civil proceedings of the 
High  Court and the District Court with 
some exceptions. 

 

12 



Objectives of CJR 

• Rule of High Court O.1A, r1 
• to increase the cost-effectiveness of any 

practice and procedure to be followed in 
relation to  proceedings before the court 

• to ensure that a case is dealt with as 
expeditiously  as is reasonably 
practicable 
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Objectives of CJR 

• to promote a sense of reasonable 
proportion and  procedural economy in 
the conduct of proceedings 

• to ensure fairness between parties and 

• t o  f acilitate the settlement of disputes 

• to ensure that the resources of the court 
are  distributed fairly. 

 

14 



• O.1A, r.3 of RHC: “the parties to any proceedings  
and their legal representatives shall assist the 
Court  to further the underlying objectives of this 
rule.” 
 

Cultural changes 

• Unlike previously, lawyers’ role is not only to win  
the legal battles. 

• Lawyers, who are officers of the Court, are duty  
bound to assist the Court to achieve its objectives. 
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Practice Direction 31 

• Effective on 1 January 2010 

• An underlying objective of the Rules of the High 
Court and the District Court is to facilitate the 
settlement of disputes.  The Court has the duty as 
part of active case management to further that 
objective by encouraging the parties to use an 
alternative dispute resolution procedure ("ADR") 
if the Court considers that appropriate and 
facilitating its use ("the duty in question").   
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Practice Direction 31 

• The aim of this Practice Direction ("PD") is to 
assist the Court to discharge the duty in 
question.  It applies to all civil proceedings in 
the Court of First Instance and the District 
Court which have been begun by writ except 
the proceedings set out in Appendix A 
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Appendix A 

(1) Court of First Instance:  
• Proceedings in the Construction and Arbitration List (See PD 6.1 Part F) 
• Proceedings in the Personal Injuries List (See PD 18.1 paragraphs 14 and 

25 to 49) 
 
  
(2) District Court:  
• Proceedings in the Personal Injuries List (See PD 18.1 paragraphs 14 and 

25 to 49) 
• Proceedings in the Equal Opportunities List under the Sex Discrimination 

Ordinance (Cap. 480), Disability Discrimination Ordinance (Cap. 487) and 
Family Status Discrimination Ordinance (Cap. 527) 

• Proceedings to recover tax under the Inland Revenue Ordinance (Cap. 112) 
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Practice Direction 31 

Court’s Duty 

• The Court has the duty as part of active 
case  management to further the objective 
(i.e.to  facilitate the settlement of disputes) 
by  encouraging the parties to use an 
alternative  dispute resolution procedure 
("ADR"). 
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Practice Direction 31 

• ADR, for the purpose of Practice Direction 
31,  means a process whereby the parties 
agree to  appoint a third party to assist them to 
settle or  resolve their dispute 

• A common mode of Alternative Dispute 
Resolution is Mediation 
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Practice Direction 31 

• In exercising its direction on costs, the Court 
takes into account all relevant circumstances 
including any unreasonable failure of a party 
to engage in mediation 

• Legal representatives should advise their 
clients of the possibility of the Court making  
an adverse costs order where a party 
unreasonably fails to engage in mediation  
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Changes 

• Solicitors now as a standard procedure 
arrange for  their clients to attempt 
mediation in the course of  litigation in 
order to facilitate the settlement of  
disputes and more importantly, in order to 
avoid  an adverse costs order made against their 
clients. 
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Present Situation 

• While mediation is not compulsory, one 
has to give  an explanation as to the 
refusal of mediation. That  retains the 
voluntary nature of mediation but in  
effect has made mediation as part of the 
litigation  process. 
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Three Driving Forces of Promoting  Mediation 

Government 

Judiciary Stakeholders 
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Government 

1. Legal Aid 

2. Mediation Ordinance 

3. Other efforts 

25 



Legal Aid 
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• Substantial public funding are spent on legal 
aid. The legal Aid Department for 2007/08 
stands about HK $ 720 million. The use of 
mediation in disputes where the legally aided 
party desires to use this process is likely to 
result in substantial saving in legal costs for 
the public purse, in addition to the advantages 
to the parties concerned and benefits of the 
society. 
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Legal Aid 

• Legal Aid Department recognizes that 
mediation  has become an integral part of 
civil litigation. It  takes the view that the 
cost of mediation is costs  incidental to the 
proceedings for which legal aid is  granted. 

• As mediation is part of the litigation 
process, legal  aid certificate does not need to be 
extended to  cover mediation. 
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Changes 

• Legally aided litigants  can now also enjoy  
mediation services. 

• Thus, it creates positive  atmosphere for the  
legal profession and the  public to 
embrace the  mediation culture. 
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MEDIATION ORDINANCE 
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Mediation Ordinance 

• MO was enacted in June 2012 and came 
into effect on 1  January 2013. 

• Its objects are to promote, encourage and 
facilitate the  resolution of disputes by 
way of mediation and to  protect the 
confidential nature of mediation  
communication. 
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Mediation Ordinance 

• It defines the meaning of “mediation”, 
“mediator” and  “mediation 
communication” and thus, provides a  
regulatory framework for the conduct of 
mediation in  Hong Kong. 

• However, it does not prescribe the 
mediators as to how  the mediation 
should be conducted. 
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Present situation 

• With the enactment of MO, the status of 
“mediation”  as a dispute resolving 
procedure has been  acknowledged. 

• The public are more aware of the availability 
as well  as the importance of mediation in 
resolving disputes. 

• While the MO provides a regulatory 
framework for  the conduct of mediation in 
Hong Kong, it does not  hamper the flexibility 
of the mediation process. 
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Other efforts of the 
Government 
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Other efforts 

• (1) Organizing mediation conferences in 2007,  
2012 and 2014. 

• (2) Forming the “Working Group on Mediation”  in 
early 2008 and publishing its report in 
February  2010 with 48 recommendations 

• (3) Implementing the recommendations 
through  the “Mediation Task Force”, which was 
set up in  December 2010, and such 
implementation was  completed in mid-2012 
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Other efforts 

• (4) Promoting mediation further by setting 
up a  “Steering Committee on Mediation” 
comprising  members from different sectors 
of community in  late 2012. 

• The “Steering Committee on Mediation” is 
assisted  by three sub-committees, namely, 
(a) Regulatory  Framework Sub-committee, (b) 
Accreditation Sub-  committee , and (c) Public 
Education and Publicity  Sub-committee 
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Present Situation 

• The Government (not restricted to the  
Department of Justice level) has 
committed to  promote mediation in 
Hong Kong. 
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Present situation 

• In paragraph 31 of the Policy Address 
delivered  by our Chief Executive on 15 
January 2014, it is  stated as follows: - 
“Hong Kong has a fine tradition of the rule of law and a 
well-  developed legal system. The Government will 
continue to actively  promote Hong Kong’s legal and 
dispute resolution services to  enhance our status as a 
centre for international legal and dispute  resolution 
services in the Asia-Pacific region. The Government will  
strengthen its promotion efforts overseas, continue to 
coordinate  the development of mediation services 
through the Steering Committee on Mediation ...” 
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Three Driving Forces of   Promoting  Mediation 

Government 

Judiciary Stakeholders 
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HONG KONG MEDIATION  
ACCREDITATION ASSOCIATION  LIMITED 

(“HKMAAL”) 
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HKMAAL 

• Incorporated on 28 August 2012 

• Commencement of operation on 2 April 2013 

• Founding members: 

– Hong Kong Mediation Centre 

– Hong Kong International Arbitration Centre 

– Hong Kong Bar Association 

– Law Society of Hong Kong. 

• Aim: to become the premier accreditation 
body for  mediators 
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HKMAAL 

• Functions 
• to accredit general mediators, family mediators 

and  family mediation supervisors 

• to accredit mediation training courses 

• to promote a culture of best practice and  
professionalism by discharging its 
disciplinary  function 
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HKMAAL 

As at 28 March 2014 

• In Hong Kong, there are  
about 2,200 mediators  
accredited by 8 major  
professional bodies. 

• Out of these 2,200  
mediators, 1,834 have  
become HKMAAL  
accredited mediators. 

83% of the mediators are  

now HKMAAL mediators. 
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Changes 

• Each of the 4 professional bodies has 
surrendered its  power of accreditation to 
HKMAAL. They have put  the  public interest in 
front of their own interest. 

• Quality assurance of the training and 
accreditation of  mediators together with 
appropriate disciplinary rules  are effective 
ways to gain the public’s confidence. 
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• The Hong Kong Mediation Ordinance ( Cap 
620) came into operation on 1 January 2013 

• As many  jurisdictions increasingly use 
mediation to resolve disputes other than 
through litigation in courts, many stakeholders 
believe that the Ordinance will enhance HK’s 
status as a leading centre for dispute 
resolution in the Asia Pacific region. However, 
there are important issues to be resolved. 
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Looking forward 

• With the support of the Judiciary, the 
Department of  Justice and the 
stakeholders, mediation has enjoyed an  
initial taste of success in Hong Kong 

• We need to remain vigilant to ensure that 
public  confidence in mediation could be 
maintained 
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Looking Forward 

• Issues such as professional indemnity of 
mediators,  disciplinary rules of HKMAAL 
are to be worked out. 

• Public awareness of the availability of 
mediation could  be raised further 

• How to collaborate with mediation 
organizations in the  region with a view to 
developing mediation in Asia  remains a 
challenge. 
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Apology Ordinance 
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What is apology 

• In the Shorter Oxford English Dictionary (5th 
Ed), apology is defined as : 

• A frank acknowledge of fault or failure, given 
by way of reparation; an explanation that no 
offence intended with regret for any given or 
taken. 
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Why apology 

• Integral part of social interaction 

• Especially when mishap happens 

• A kind of etiquette 
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Reasons  

• Politeness 
• Temperament or habit 
• Self image 
• Conscience 
• Regret 
• Remorse 
• Empathy 
• Ethics 
• Establish positive image 
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Power of apology 

• Alleviate stress / anxiety / anger 

• Healing 

• Empathy 

• Forgiveness 

• Restore relationship and trust 

• Disputes can be more easily resolved 
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Empirical studies 

• Self disclosure, Apology and Offer model 
• A principled institutional response to unanticipated 

clinical outcomes: 
1. Proactively identify adverse events 
2. Distinguish between injuries caused by medical 

negligence and those arising from complications of 
disease or intrinsic risks 

3. Offers full disclosure and honest explanations 
4. Encourage legal representation 
5. An apology with rapid and fair compensation when 

standard of care not met 
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Empirical studies  

• Reduction in malpractice payments in some 
hospitals in Pennsylvania and Tennessee 

• Study by University of Michigan Health Service 

1. Per case payments decreased 47% 

2. Settlement time dropped from 20 months to 6 
months 

3. Similar findings by Cornel University and 
university of Houston 
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Other studies 

• According to John Breslin , Feb 10, 2018, 
Madison –St Clair Record, found out from a 
recent study that  apology laws that allow 
physicians to express sympathy to patients 
and families without it being used against 
them have not reduced the number of 
medical malpractice suits filed, or the 
amounts paid out  
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Background 

• The idea of apology legislation was not 
unexpected in Hong Kong mediation 
community 

• On 8 February 2010, the former Secretary of 
Justice, Judge Li as the chairman of the 
Working Group on Mediation released the 
Working Group Report 
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Background 

• Recommendation 43 of the WG Report states: 

• “the question of whether there should be an 
Apology Ordinance or legislative provisions 
dealing with the making of apologies for the 
purpose of enhancing settlement deserves 
fuller consideration by an appropriate body.” 
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• 2013 Workgroup on apology legislation was 
formed 

• 7 meetings between 26 Feb 2013 to 17 Feb 2015, 
first consultation paper “ Enactment of Apology 
Legislation in Hong Kong” June 2015 

• The final report “Enactment of Apology 
Legislation in Hong Kong : Final Report and 
Recommendations “ November 2016 

• The majority of the responses received were in 
favour of the proposed legislation 
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Global Development 

• 57 jurisdictions considered 

• USA ( First Wave) 

1. First apology legislation in Massachusetts in 
1986 

2. Now more than 30 states have apology 
legislation 

3. Most cover partial apology ( without admission) 

4. Confined to certain areas of action such as 
personal injury and medical negligence 
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Global Development 

• Australia ( Second Wave) 

• In early 2000s 

• Now exist in each and every state of the 
territory 

• Cover most civil proceedings with some 
exceptions 

• Some cover full apology (with admission of 
fault) 
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Global Development 

• Canada (Third Wave) 

• In late 2000s and early 2010s 

• Now exist in most provinces and territories 

• All cover full apologies 

• Apply to all proceedings ( some excluding 
criminal proceedings) 

• All prevent apologies from voiding insurance 
contracts 
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Global Development 

• Scotland ( Fourth Wave) 

• Introduced in March 2015 and passed in 
January 2016 

• Cover all civil proceedings with some 
exceptions 

• Raised the issue of statement of facts ( but left 
it open in the end)  
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Introduction of Apology Legislation in 
Hong Kong 

• Two rounds of public consultation in June 
2015 and Feb 2016 

• Published Final Report in November 2016 

• The Apology Bill was introduced to Legislative 
Council on 27 Jan 2017 

• Bill Committee on Apology Bill was formed to 
examine the Bill 

• Passed by the Legislative Council on 13 July 
2017 ( 46 Yes; 2 No; 0 Abstain) 
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Apology Ordinance Cap 631 

• Effective on 1 December 2017 

• The Ordinance states the legal consequences 
of making apologies 

• The objective is to : 

1. Promote and encourage making of apologies 
to prevent escalation of disputes 

2.  and to facilitate their amicable settlement 
[s.2] 
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Common concern 

• Uncertain about any legal implication  

• Fear apology may be regarded as an admission 
of fault in legal proceeding 

• Fear that an apology render insurance void 
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Apology Ordinance 

• Sorry is not equal to admission of legal liability 

• The court is the sole and ultimate body to 
decide whether a person is liable  

• It has referred to find liability despite the fact 
that apology is made 

• Dovuro Pty Limited v Wilkins [2003] HCA 51, 
High Court of Australia 
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Dovuro  Pty Ltd v Wilkins [2003] High 
Court of Australia 

•  A canola seed importer and distributor, was not 
negligent in supplying seed containing weed 
seeds, as Dovuro's compliance with the relevant 
regulatory importation regime was sufficient to 
discharge its duty of care to canola growers.  

• The court found that Dovuro could not have 
reasonably foreseen that the weeds contained in 
the canola seeds would be declared a prohibited 
species following distribution and thereby cause 
growers financial loss.  
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Dovuro  Pty Ltd v Wilkins [2003] High 
Court of Australia 

• Furthermore, the court found that the fact 
that Dovuro had apologised and made certain 
admissions about negligence was not 
sufficient to support a finding of negligence. 

• The so called admission of offence provides no 
basis for a finding of negligence 
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Wide meaning of apology 

• Express of regret, sympathy or benevolence 

• Includes an expression that one is sorry [s.4 (1)] 

• Could be oral, written or by conduct [s.4 (2)] 

• Includes expressed or implied admission of fault 
or liability [s.4 (3)(a)] 

• Includes a statement of fact in connection of the 
matter [s.4 (3)(b)] 

• Includes apology made on behalf of a person [ s.4 
(4)] 
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Statement of facts 

• Statement of facts accompanying an apology  

• For example : “I am sorry, it is my fault” the 
nurse said. 

• She further explained,  “ I have been working 
busily all night and forgot to check your blood 
glucose level and give the insulin injection.”  
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Scope of application 

• Section 6 : meaning of applicable proceedings 

• nearly all civil proceedings, judicial, arbitral, 
administrative, disciplinary and regulatory 
proceedings 

• statutory proceedings 

• subject to exceptions 
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Triple Barrelled Protection 

• Effect of apology in applicable proceedings 

• Not admission of fault or liability [s.7(1)(a)] 

• Must not taken into account in determining 
fault, liability or other issue to the prejudice of 
the apology maker [s.7 (1)(b)] 

• Generally not admissible as evidence for 
determining fault, liability or other issue to 
the prejudice of the apology maker [s.8] 
subject to exception 
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Exceptions 

• S.8 (2) 

• Exceptional case e.g. where there is no other 
evidence available for determining an issue 

• Decision maker satisfied it is just and 
equitable to do so, having regard to the public 
interest or the interests of the administration 
of justice 
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Why include an exception 

• Is absolute protection of statements of fact 
constitutional ? 

• Article 10 of Hong Kong Bills of Rights 
( entrenched in Basic Law Art 39) 

• All person shall be equal before the courts and 
tribunals. In the determination of any criminal 
charge against him, or his rights and obligations 
in a suit at law, everyone shall be entitled to a fair 
and public hearing by a competent, independent 
and impartial tribunal established by the law….” 
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Why include an exception 

• Possible abuse of absolute protection 

• Result uncertainty if absolute protection is 
ruled unconstitutional 

• Whether the statement of facts forms the part 
of an apology is to be determined by case to 
case basis 

• Just and equitable, public interest and interest 
of administrative justice 
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Why include an exception 

• Policy objective (promoting and encouraging 
making of apologies ) vs Right to a fair hearing 

• The present approach strikes an appropriate 
balance 

• Except the discretion would only be exercised 
sparingly in exceptional ( not just suitable ) 
circumstances 

• Thresholds in s 8 (2) are high 
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Thresholds are high 

• Exceptional case e.g. where there is no other 
evidence for determining an issue, and 

• Decision maker satisfied it is just and 
equitable to do so, having regard to the public 
interest or the interests of the administration 
of justice 
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Decision maker 

• Who is the decision maker? 

• Person having the authority to hear, receive 
and examine evidence in proceedings in : 

• Court 

• Tribunal 

• Arbitration 

• Other applicable proceedings 
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Validity of insurance 

• Contract of insurance or indemnity not 
affected by apology [s.10] 

•  – typical provision in insurance policies 

• No admission : “the insured must not make, 
and ensure that any insured person does not 
make, any admission, offer or compromise in 
relation to any Claim or Request for Indemnity 
covered by this Policy without the Insurer’s 
prior written consent” 
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Other limits on application 

• No retrospective effect [s.5 (1)] 

Not apply to 

• Apology made in document submitted in 
applicable proceedings [s.5 (2) (a)] 

• Apology made or given at hearing of 
applicable proceedings [s.5(2) (b)] 

• Apology adduced as evidence by consent of 
apology maker [s.5(2)(c)] 
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Points to note 

• The ordinance also applies to the Government 

• First jurisdiction in Asia to have apology 
legislation 
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Essence of the ordinance 

• This ordinance doe not compel people to 
apology 

• Nor dictate the contents  

• Nor dictate the time for apology 
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Looking ahead 

• Hope to bring about a change in dispute 
resolution 

• Help to enhance Hong Kong’s position  as an 
international  legal and dispute resolution 
services centre in the Pacific region 

• Monitor and review the operation of the 
Ordinance from time to time, in particular any 
exercise of discretion under s 8 (2) and whether 
other proceedings should be excepted.  
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THANK YOU! 
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